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" :. " CRIMINAL MISCEL| No.1221/2022
: NEOUS CASE .
(Crime No.483/2022 OTE?(Oynandy police Station)

Between:-
Civic Chandran @ C.V. Kutta i Petitioner
aged 73 years, S/0 Late Velappan, ‘ Accused

Chinnangath House, West Hjj (PO),
Kozhikode- 673005.

1 State of Kerala Rep by the SHO,
Koyilandy Police Station.

2  The Lady Defacto complainant, Respondents
bil i Complainants

02

This petition filed u/s. 438 Cr.P.C. praying to release the petitioner on
bail, in the event of arrest.

This petition coming on this day for orders before me upon perusing the
petition and upon hearing the arguments of Sri. P.V. Hari & Smt. Sushama. M
advocates for the petitioner and the Public Prosecutor for the State and the
court passed the following:-

ORDER
This is an application for bail filed under Section 438 Cr.P.C. by
the accused in crime No0.483/2022 of Koyilandy Paolice Station.
2. The prosecution case in brief is as follows:- The petitioner is &
social activist and a well known writer. The police registered a case aganst

him for offence punishable under Sections 354, 354 A(1)(ii), 354 A(2). 3%
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4.
submitted by the SHO, Koyilandy Police Station. The 2™ respondent

also filed a detailed objection to the bail application.

5. Heard the counsels and perused the records.
6. There are two important questions that has to be
Whether Section 18 and 18A of SC/ST

considered In this case.

(Prevention of Atrocities) Act will prevent the court from exercising
the discretion under Section 438 Cr,P.C and whether there is a prima
facie case. These two questions can be answered with the aid of the

documents produced by both parties. These documents include the

communication in the social media and the whatsapp group.
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7. The constitution o |ndia provides equality before |au
under the provisions contained in the Article 14. Article 15 (4) of the
constitution stated an exemption from making any special provision for
the advancement of any socially and educationally backward classes of
citizens or for the Scheduled Casteg and the Scheduled Tribes. Further
protection is conferred under Article 15(5) concerning their admission to
educational institutions. The creation of a casteless society is our
ultimate aim. A day would come as expected by the framers of the
Constitution, when we do not require any such legislation like SC/ST
(Prevention of Atrocities) Act of 1989, and there is no need to provide
any reservation of SC/ST and OBC and only one class of human exist
equal in all respects and no caste system of class of SCs/STs or OBCs

exist, all citizens are emancipated and become equal as per

Constitutional goal.
8. The important question is with respect to the application

of Section 18 and 18A. The undoubtfull general principle is that the

general provisions will have no application in case of a particular

provision in the special statute. Section 5 of Cr.P.C reiterates this

principle that generalia speciallibus non derogant. Section 438 Cr.P.C

has no application in the case of SC/ST (Prevention of Atrocities) Act

1989, What is stated in Section 18 of the Act is * it shall not apply to

cases under the Act 1989 if the complainant does not make out a
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Plima facie case for applicability of the Provisions of the Act 198g
This wag amended in view of te decisiong Passed by the Apey Coury
in pr Subhash Kashinath Mahajian vs. State of Maharashtra ang
Another (2018 (2) KLT 33 SC). The Newly added Provisiong under
Section 19 and 18A was interpreted by the Apex Court in Prathyi Raj

Chauhan vg Union of India (2020 () KLT g1¢ Supreme Court). There

18 readsg « Nothing in Section 438 of the Co
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absolute bar un )
der Section 43g crp.C. The apex Court  again in

Hitesh Verma Vs. State of Uttaraghand (2020 (6) KLT 561) held that
when the intention is to humiliate 4,4 the parties are litigating over the
possession of the property, the mere fact that the defacto complainant
is a member of scheduled caste yj not come under the Provisions of
the Special Act. Again in Pareeth s State of Kerala (2021 (2) KLT 184)
the Hon'ble High Court of Kerala held that the existence of an order of
a Special Court is sine qua non for approaching the Court.

11. In the light of these parameters laid down by the
different Judicial pronouncement the first part of the question whether
the offence under Section 3 of the SC/ST (Prevention of Atrocities) Act
will prima facie maintainable can be considered. The Act contains the
object and reasons. It reads *“ the act to prevent the commission of
offences of atrocities against the members of the scheduled caste and
schedule tribe to provide for Special Courts and exclusive Special
Courts for the trial of such offences and for the relief of rehabilitation of
victim of such offences and for matters connected there with or
incidental relief therein. What is an atrocity is defined under Section
2(1)(@) of the Act. The different punishments for these atrocities are
contained in Section 3 of the Act. Here, the offences alleged against

the accused is under Section 3(1)(W)(i) and 3(2)(va) of the Act. 3(1)(w)

(i) reads- “ intentionally touches a woman belonging to a Scheduled
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ibe, kKnowing that she belonging to g
Tribe,
Caste or a Scheduled
Scheduleg r a Scheduled Tribe, when such act of touching is of
Cheduled Caste o
a sexual nature and is without te TeCipient's consent. Section 3(2)(va)
reads  “commits any offence sPecified in the Schedule, against g

person  or property, knowing that such Person is a member of a
Scheduled Caste or a Scheduled Tribe or sych Property belongs tq
Such member, shaj| be punishable.”

12. On a comparison of thege Wo  Sections it js ample
clear that the accused should have knowledge that the victj

o a Scheduled Caste  or schedule tribe and such act i of a sexual

nature and s without the victim's consent. So the next question js

Whether the offence under Section 3(2), 3(DW)(i) and 3(2) (va) of the

Act will stang against the accused.

already pointed out
incident happened on 17.04.2022  the FIR was
registered only on 16.07.2022. Thereis no's
this long delay,

even though the

atisfactory explanation for

14. The place of occurrence is near Ayyappan Kavy and

inside Kada] Veedu. The allegation is that the accused uttered with

sexual intention “nmm']@“qﬂm@? alldseellad  om eamsmemeams
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year old and the victim i .
Imis having 4 well built up body and aged 42. The

pictures of the diff ;
erent Meetings shows that the accused cannot stand

independentl
p Yy and he needs the 4ig of somebody or some object to

stand. Further more the victim

is taller than the accused.
Considering his age and poor health condition it cannot be believed that
the accused made a kiss on her back without her consent. The
different photographs clearly show that the victim and the accused
were in cordial terms and there was some dispute with respect to the
publication of a literature written by the victim.

16. The case of the 2™ respondent is that she suffered
sexual harassment and there was a mental trauma thatis expressed
in facebook. In that itself the victim had disclosed the name of
another person Jayadevan as one of the persons who tried to sexually
abuse her. That was not disclosed in the complaint submitted before the
police. The complaint made by the victim through the social media was
enquired into by 3 members and all are ladies. There the accused had
given a detailed objection and after considering the case of the  victim

and the accused the conclusion is that since there was no evidence
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17, Another important  contention raised is that the
accused had no knowledge  that the victim belongs to a Schedule
Caste. For this the leamed counsel is relying upon the FI statement.
There it is not at al stated that the act of the accused was with
knowledge that the vicim belongs to a member of schedule caste or
schedule tribe. Itis further to be noted that the copy of the SSLC book
of the accused would reveal that he was a social worker who refuse to

put his caste name in the SSLC Book. It is highly unbelievable that

the touching or hugging as alleged by the victim that the accused had
a knowledge about her caste, the accused is a reformist and is
engaged in social activities and he is against the caste system. He is
writing and fighting for a casteless society. In such a circumstance it is
highly unbelievable that he will touch the body of the victim fully
knowing that she is member of scheduled caste. In order to attract the
offence under Section 3(1)(w)() it has to be established that the act of
the accused was with g knowledge that the victim belongs to a

member of  scheduleg caste or schedule tribe community. Here the
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In the result, the bail application is allovied,
) The accused shall g eleased on bail on execuling 3
bond for Rs.50,000/- yjth two solvent sureties for the
like  sum in case of arrest by the SHO, Koyilandy
Police Station,

(Dictated to the Confidential Assistant., transcribed by her, corrected
and pronounced by me in open cour, this the 27 day of August, 2022).

Sdl-
Sessions Judge

| True Copyll (\9/

Jurtior Superintendent

v/

t():opy to; Hhe D1SP, Vaﬁl’mﬁ&

1. ThedFC
2. The SHO, Koyilandy Pohce Stan0n
3. The Public Prosecutor



